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PER CURIAM.

Defendant, Bashar Farraj, appeals as of right his jury trial conviction of second-degree
murder, MCL 750.317.} Because we are not persuaded by any of his arguments on appeal, we
affirm.

Defendant first argues that his conviction was against the great weight of the evidence
presented at trial, that the prosecution introduced insufficient evidence at trial to support the
original charges in this case, and that the trial court erred when it denied his motion for directed
verdict.

Defendant’s claim that his conviction was against the great weight of the evidence is not
preserved because defendant did not move for a new trial on this ground below. People v
Musser, 259 Mich App 215, 218; 673 NW2d 800 (2003). This Court reviews an unpreserved
claim that a conviction was against the great weight of the evidence for plain error affecting a
defendant's substantial rights. 1d. In evaluating whether a verdict is against the great weight of
the evidence, the question is whether the evidence preponderates heavily against the verdict so
that it would be a miscarriage of justice to allow the verdict to stand. People v Lemmon, 456
Mich 625, 627; 576 NW2d 129 (1998). A verdict may be vacated only when it “does not find
reasonable support in the evidence, but is more likely to be attributed to causes outside the record

L A singlejury tried defendant, and his codefendant, Samer Fawaz. Fawaz appeals his jury tria
conviction for second-degree murder, MCL 750.317 in Docket No. 264703.



such as passion, pregjudice, sympathy, or some extraneous influence.” People v DelLidle, 202
Mich App 658, 661; 509 NW2d 885 (1993) (citation omitted).

This Court reviews sufficiency of the evidence claims in criminal cases de novo,
determining whether the evidence, viewed in the light most favorable to the prosecution,
warrants a rational trier of fact in finding that all the elements of the charged crime have been
met beyond a reasonable doubt. People v Tombs, 472 Mich 446, 459; 697 NW2d 494 (2005).

In reviewing a claim from the denial of a directed verdict motion, this Court must review
the evidence that has been presented up to the time the motion was made in a light most
favorable to the prosecution and determine whether a rational trier of fact could have found that
the essential elements of the crime were proven beyond a reasonable doubt. People v
Burgenmeyer, 461 Mich 431, 434; 606 NW2d 645 (2000).

To convict a defendant of first-degree murder, the prosecutor must prove that the
defendant intentionally killed the victim and that the act of killing was premeditated and
deliberate. MCL 750.316(1)(a); People v Anderson, 209 Mich App 527, 537; 531 NW2d 780
(1995). To prove aconspiracy to commit murder,

it must be established that each of the conspirators have [sic] the intent required
for murder and, to establish that intent, there must be foreknowledge of that
intent. Foreknowledge and plan are compatible with the substantive crime of first-
degree murder as both the crime of conspiracy and the crime of first-degree
murder share elements of deliberation and premeditation. Prior planning denotes
premeditation and deliberation. [People v Hammond, 187 Mich App 105, 108;
466 NW2d 335 (1991) (citation omitted).]

Circumstantial evidence and reasonable inferences therefrom may constitute sufficient evidence
to find al the elements of an offense beyond a reasonable doubt. People v Nowack, 462 Mich
392, 400; 614 NW2d 78 (2000).

In this case, the testimony at trial was sufficient to establish that defendant committed the
crimes charged. Despite the lack of the victim’'s body as evidence, based on Dr. Spitz's
testimony that the bloodstains found at the scene were sufficient in volume to indicate that a
death had occurred at Michigan Mortgage, and the DNA evidence showing that the blood at the
scene matched the victim's DNA profile, the jury could infer that the victim is deceased. This
conclusion is further supported by the testimony that friends or family had not seen the victim
since the date of the incident.

Sufficient evidence aso existed to establish that defendant and Fawaz caused the victim'’s
death. Marlin and Eddie Rayes placed defendant and Fawaz at the scene of the crime early in the
morning when they were not usually present. Defendant and Fawaz stated that a friend had been
at the office earlier in an attempt to explain the vomit smell and stains. They also attempted to
explain that the bloodstains present were actually cranberry juice. Defendant and Fawaz also
pointed out two holes in the walls that were not there the day before, stated that they had cleaned
the scene, and also left and returned with replacement mats for the blood-stained mats. Police
also found blood in the cargo area of defendant’s black Trailblazer that both defendant and
Fawaz were seenriding in on adaily basis.



Sufficient evidence also existed to establish that defendant and Fawaz intentionally killed
the victim and that the act of killing was premeditated and deliberate. Intent and premeditation
may be inferred from the facts and circumstances, People v Safiedine, 163 Mich App 25, 29; 414
Nw2ad 143 (1987), and minimal circumstantial evidence is sufficient. People v Fennell, 260
Mich App 261, 270-271; 677 NW2d 66 (2004). The presence of the sleeping bag box and the
knife packaging present at the scene the day before the incident is evidence of premeditation and
deliberation. Further, the fact that defendant and Fawaz attempted to clean the scene and procure
replacement mats could be viewed as premeditation and deliberation. Also, the prosecution
presented evidence that there were dark stains that resembled blood on the concrete in front of
the front door of the scene, and that the carpeting in the back of the black TrailBlazer had been
cut out and was missing during the investigation. All of this evidence viewed together is
circumstantial evidence of premeditation and deliberation.

Sufficient evidence also existed to establish that defendant and Fawaz conspired to
commit the victim’s murder. The testimony showed that defendant and Fawaz were constantly
together. Defendant and Fawaz drove to work together in the same vehicle, started work at the
same time, and worked together in the same office. Defendant and Fawaz were at the scene
together on the morning after the incident occurred at an unusual hour for them. They both
stated that a friend had been at the office, cleaned the office, left together to purchase
replacement mats, returned together with the mats, and then left the office together. This
evidence is sufficient to establish that defendant and Fawaz conspired together to commit the
victim's murder.

At trial, the prosecutor presented evidence sufficient to enable a rationale jury to find
beyond a reasonable doubt that a killing occurred at the scene, that the victim was murdered, that
defendant committed the murder with premeditation and deliberation, and that defendant and
Fawaz conspired to commit the victim's murder. Tombs, supra; Burgenmeyer, supra. The
evidence does not clearly preponderate so heavily against the verdict that a miscarriage of justice
would result if the verdict was allowed to stand. Lemmon, supra. Consequently, after carefully
reviewing the record, we conclude that defendant’ s arguments that his conviction was against the
great weight of the evidence presented at tria, that the prosecution introduced insufficient
evidence at tria to support the original charges in this case, and that the trial court erred when it
denied his motion for directed verdict, fail.

Defendant next argues that the trial court erred when it allowed Dr. Spitz to testify
regarding the cause of death when his opinion was nothing more than speculation and did not
meet the requirements for admissibility under MRE 702. This Court reviews a trial court’s
findings of fact on the admissibility of scientific evidence for clear error. People v Holtzer, 255
Mich App 478, 484; 660 NW2d 405 (2003). We aso review the court’s ultimate decision to
admit expert witness testimony for an abuse of discretion. People v Matuszak, 263 Mich App
42, 47; 687 NW2d 342 (2004).

The appropriate test for admissibility in Michigan is the reliability standards test
announced in Daubert v Merrell Dow Pharmaceuticals, Inc, 509 US 579; 113 S Ct 2786; 125 L
Ed 2d 469 (1993). Gilbert v DaimlerChrysler Corp, 470 Mich 749, 781; 685 NW2d 391 (2004).
MRE 702 incorporates the Daubert standards and identifies three key criteria: “(1) the testimony
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is based on sufficient facts or data, (2) the testimony is the product of reliable principles and
methods, and (3) the witness has applied the principles and methods reliably to the facts of the
case.” MRE 702. And our Supreme Court has held that expert testimony is admissible under
MRE 702 if the witness is an expert, there are facts in evidence that require examination by a
competent expert, and the expert has knowledge that belongs more to an expert than an ordinary
person. Gilbert, supra.

At the Daubert hearing, Dr. Spitz testified that he was currently the Medical Examiner
for Macomb County; he was previously a medical examiner for Wayne County; he is a licensed
physician in the Michigan; his specialty is forensic pathology; has written a textbook in forensic
pathology; has visited thousands of crime or death scenes; has performed thousands of autopsies
on people who died from bleeding; and he has been practicing in forensic pathology since 1953.
Both defendants' counsel stipulated to Dr. Spitz's qualifications and expertise in the area of
forensic pathology. Dr. Spitz visited the scene of the crimein this case. He viewed the blood on
the pavement outside the storefront, and on the walls and floor of the office. He stated that the
blood had been partially removed from the scene. He aso reviewed photographs of the crime
scene.

Dr. Spitz stated that his testimony was based on his observations at the crime scene and
his review of the photographs taken by the evidence technicians. He further testified that his
formula regarding blood loss and exsanguinations was accepted in the scientific community and
that he had employed it in his extensive work as a forensic pathologist for over 52 years. Dr.
Spitz stated that he was confident that he had reliably applied these accepted principles and
methods to the evidence in this case.

Under MRE 702, testimony will be admitted if it is based on sufficient facts or data, is a
product created from reliable principles and methods, and the witness has reliably applied the
principles and methods to the facts of the case. Given Dr. Spitz' s training and experience, it was
clear that his knowledge of forensic pathology and forensic medicine was based on reliable
forensic principles, which he applied to the facts in this case using the evidence from the scene
and crime scene photographs, to determine that the victim died from blood loss due to a major
bleed following a struggle. Therefore, Dr. Spitz’'s testimony satisfied MRE 702, and we find no
error in the trial court’s admission of the expert testimony.

Defendant next argues that the trial court erroneously admitted other-acts evidence
testimony from Special Agent Peissig regarding the FBI’s mortgage fraud investigation into the
victim, defendant, and Farrg]. In general, this Court reviews atrial court’s decision regarding the
admissibility of other-acts evidence for an abuse of discretion. People v Crawford, 458 Mich
376, 383; 582 NW2d 785 (1998). The abuse of discretion standard is deferential and
acknowledges that there is no single correct outcome; rather, there are multiple reasoned and
principled outcomes. When a trial court chooses one of these principled outcomes, it does not
abuseits discretion. People v Babcock, 469 Mich 247, 269; 666 NW2d 231 (2003).

To be admissible under MRE 404(b), other acts evidence generally must satisfy three

requirements. (1) it must be offered for a proper purpose, (2) it must be relevant, and (3) its
probative value must not be substantially outweighed by its potential for unfair prejudice.
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People v Knox, 469 Mich 502, 509; 674 NW2d 366 (2004). Our review of the testimony
provided by Special Agent Peissig at trial demonstrates that it was offered for a proper purpose.
His testimony revealed only that that the FBI was investigating defendant, Fawaz, and the victim
for mortgage fraud, and that he had seen defendant and the victim together during a bank
transaction that was part of the investigation. The testimony was proper to show a possible
motive for the victim's murder. Also, the challenged testimony was relevant because “proof of
motive in a prosecution for murder, although not essentia, is always relevant[.]” People v Rice,
235 Mich App 429, 440; 597 NW2d 843 (1999).

Further, defendant failed to establish that the disputed evidence should have been
excluded under the balance test of MRE 403. Unfair prejudice exists when there is a tendency
that the evidence will be given undue or preemptive weight by the trier of fact. People v
McGuffey, 251 Mich App 155, 163; 649 NW2d 801 (2002). The determination of whether the
probative value of evidence is substantially outweighed by its prejudicial effect is “best left to a
contemporaneous assessment of the presentation, credibility, and effect of the testimony.”
People v Magyar, 250 Mich App 408, 415-416; 648 NW2d 215 (2002). While the other acts
evidence in issue may be viewed as prejudicial, in light of the weight of the evidence presented
against defendants, and the fact that the record does not establish that it was given preemptive or
undue weight, it cannot be characterized as unfair. See People v Sarr, 457 Mich 490, 500; 577
NwW2d 673 (1998). Accordingly, defendant failed to establish error based on the inclusion of the
other acts evidence.

v

Defendant argues that error occurred during trial when the prosecutor impliedly
commented on defendant’s failure to testify and his failure to present an adequate defense. To
properly preserve a claim of prosecutorial misconduct, a defendant must promptly and
specifically object to the offensive conduct. People v Callon, 256 Mich App 312, 329; 662
NWw2d 501 (2003). The defense failed to object to the alleged offensive conduct thusthisissueis
unpreserved. “Unpreserved claims of prosecutorial misconduct are reviewed for plain error
affecting the defendant’ s substantial right.” People v McLaughlin, 258 Mich App 635, 645; 672
NW2d 860 (2003).

Defendant specifically argues that error occurred during the following exchange at trial:

Defendant Farraj Counsel:  And | am sure that whatever the Detroit police
evidence tech found we are going to hear later in this trial, would that be
correct?

Officer Wisniewski:  If they found anything, yes.
Defendant Farraj Counsel:  Thank you.
Prosecutor:  What was that last question, your last question.

Defendant Farraj Counsel:  The last question was that she - - again, it is not
voice dropping. The last question is that I'm sure that any evidence of



anything of any evidentiary value that was found by the Detroit Police
Department we are going to see at some point in thistrial.

Prosecutor:  1'm going to object to those types of questions. | will prove the
elements of this case beyond a reasonable doubt, and | will decide how to do
that. And, you know, if he wants to bring anything in, he can. | object to that
type of question.

Defendant Farraj Counsel:  The only comment would be that he's going to try
to prove this case beyond a reasonabl e doubt.

The Court:  The objection issustained. [Emphasis added.]

Defendant asserts that during this exchange, the prosecutor impliedly commented on his
failure to testify and his faillure to present an adequate defense. Issues of prosecutorid
misconduct are considered “on a case-by-case basis by examining the record and evaluating the
remarks in context, and in light of the defendant’s argument.” People v Thomas, 260 Mich App
450, 454; 678 NW2d 631 (2004). Because acrimina defendant has a constitutional right against
compelled self-incrimination and may choose to rely on the presumption of innocence, a
prosecutor may not comment on a defendant’s failure to testify. People v Fields, 450 Mich 94,
108; 538 NW2d 356 (1995). This Court has found that comments that burden the defendant’s
right not to testify, or shift the burden of disproving an element of the offense to the defendant,
areimproper. Id. at 112-113.

A prosecutor is entitled to fairly respond to issues raised by a defendant. People v Jones,
468 Mich 345, 352-353 n 6; 662 NW2d 376 (2003). A review of the remark in context reveals
that the prosecutor was responding to implications flowing from defendant’s counsel’ s question
to Officer Wisniewski. The prosecutor was not commenting on defendant's silence or
attempting to shift the burden of disproving an element of the offense to defendant. In fact, the
prosecutor stated that he would prove the elements of the case. Because the prosecutor’s
comments did not burden defendant’s right not to testify, or shift the burden of disproving an
element of the offense to the defense, the challenged comments were not improper. Fields,
supra.

Moreover, to the extent that the challenged remarks could be viewed as improper, the
trial court’s instructions that defendant and Fawaz did not have to offer any evidence or prove
their innocence, that the prosecution was required to prove the elements of the crimes beyond a
reasonable doubt, and that the jurors were not to allow the fact that defendants did not testify
affect the verdict in any way, were sufficient to cure any possible prejudice. People v Long, 246
Mich App 582, 588; 633 NW2d 843 (2001). Defendant has failed to show plain error affecting
his substantial rights.

\%

Defendant argues in his Standard 4 brief that the trial court’s jury instructions effectively
barred the jury from finding a general verdict of not guilty. Defendant failed to properly
preserve this argument for appeal by objecting to the instruction at trial. People v McCrady, 244
Mich App 27, 30; 624 NW2d 761 (2000). This Court reviews unpreserved instructional error
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claims for plain error which affect a defendant’s substantial rights, and such claims merit
reversal only when the defendant is actually innocent or the error serioudly affected the fairness,
integrity, or public reputation of the judicial proceedings. People v Carines, 460 Mich 750, 763,
773; 597 NW2d 130 (1999).

A criminal defendant is entitled to have a properly instructed jury consider the evidence
against him. People v. Hawthorne, 265 Mich App 47, 57; 692 NW2d 879 (2005), rev'd on other
grounds 474 Mich 174 (2006). A trial court must clearly present the case to the jurors and
instruct them on the applicable law. 1d. at 51. Jury instructions must therefore include all the
elements of the charged offenses and any material issues, defenses, and theories, which are
supported by the evidence. 1d. Jury instructions are reviewed in their entirety, and there is no
error requiring reversal if the instructions sufficiently protected the rights of the defendant and
fairly represented to the jury the issues to be tried. People v Holt, 207 Mich App 113, 116; 523
NW2d 856 (1994).

Here, in pertinent part, the trial judge instructed the jury:

The Defendants are each charged with two counts, that is with the crimes
of first-degree premeditated murder and conspiracy to commit first-degree
premeditated murder. These are separate crimes and the prosecutor is charging
that each Defendant committed both of them. You must consider each crime
separately in light of all the evidence. You must return a separate verdict form for
each Defendant. For each Defendant you may return a verdict of guilty of one or
more of the alleged crimes, guilty of aless serious crime or not guilty.

And, the jury verdict form clearly listed each of the charged crimes separately as well as the
lesser offense of second-degree murder and not guilty.

Given that the jury verdict form listed each of the charged crimes separately, listed the
lesser offense, and gave options of not guilty for each charge, and the fact that the trial judge
instructed the jury that it was to consider each of the crimes charged against defendants
separately, we find no error. The jury could not have interpreted the trial court’s instructions to
mean that it could not find defendant not guilty of the charged crimes. Therefore, we conclude
that the jury instructions, viewed as a whole, sufficiently protected defendant’s rights and fairly
represented to the jury the issuesto be tried, and thus, the trial court did not commit plain error.

VI

Finally, defendant asserts that the combined effect of the errors at trial denied him his
right to due process and a fair trial. Several actual tria errors that standing alone would not
warrant reversal may combine to deny an accused afair trial. People v LeBlanc, 465 Mich 575,
591, n 12; 640 NW2d 246 (2002). Defendant has not identified any errors resulting in prejudice.
Consequently, without any unfair prejudice from actual errors, there can be no cumulative effect
to deny defendant afair trial. I1d.; People v Knapp, 244 Mich App 361, 387-388; 624 NW2d 227
(2001). Becauseno actua errorsoccurred at thejury trial, defendant wasnot deprived of his



state and federal constitutional due processrightsto afair trial.
Affirmed.

/s David H. Sawyer
/sl E. Thomas Fitzgerald
/s/ Pat M. Donofrio



